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]OHN ]ASCHKE AND GREG LARSON

ABsTRAcr

The Minnesota Wetland Conseroation Act (WCA), is a "no-net-loss• state wetland protection program that
became law in June 1991. The WCA prohibits the draining and filling of wetlands unless replaced by restored
or created wetlands of equal or greater public value under an approved replacement plan. Local government
units (LGUs) administer this state program that includes a comprehensive yet simple wetland function and
value assessment to achieve wetland replacement. The WCA also was the impetus for the development of a
state wetland banking system which allows both public and private sector project sponsors to participate.
The resultant system evaluates existing wetlands based on type, location, inlet/outlet characteristics and
special or local factors. An LGU can use the system to determine the amount of replacement wetland needed
to mitigate adverse impacts. System implementation began in January 1994 and agencies will monitor results
for needed improvements (such as regionalization).
The Minnesota State Wetland Banking Program incorporates the same evaluation methodology, and was
designed to be simple and flexible while conserving wetland functions and values. The banking program was
based on federal models to assure maximum consistency with the mitigation requirements of Section 404 of
the Federal Clean Water Act. Projects will be approved, managed, and monitored by LGUs and landowners
with the Minnesota Board of Water and Soil Resources providing oversight and central record keeping. Public
and private interests can buy and sell credits at costs determined by free-market factors.
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What is a wetland?
When most people think of wetlands, they think
of swampy, marshy areas complete with ducks and
cattails. While those areas are indeed wetlands, many
other wetlands look quite different and may even be
completely dry for the majority of the year. Some
wetlands support trees and shrubs and some may even
be farmed. A wetland is defined in the WCA by three
criteria: I) it must have mostly hydric soils; 2) it must
be generally inundated or saturated above or below
the surface; and 3) it must support a prevalence of
vegetation adapted to wet soil conditions. The local
soil and water conservation district (SWCD) or a
private consultant can help you determine if an area is
a wetland.

Why are wetlands important?
Wetlands have been considered wasted space and
drained and filled for development and crop
production for many years. In Minnesota, an estimated
4.33 million hectares (11 million ac) of wetland area
have been lost over the last hundred years, leaving
about 3 million hectares (7.5 million ac). This
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represents a 60 percent loss. Far from being useless,
wetlands provide many important benefits which have
only become apparent as wetland numbers have
dwindled. These benefits can include:
• storage area for excess water during times of
flooding
• filtering of sediments and nutrients before they
enter lakes, rivers and streams
• fish and wildlife habitat
• public recreation
• commercial uses
Wetlands are divided into one of eight types
depending upon their characteristics, primarily the
amount and frequency of water retention and the
typical vegetation.

The Wetland Conservation Act
Recognizing the important benefits of wetlands,
the Minnesota Legislature in 1991 enacted the Wetland
Conservation Act (WCA), which aims for no-net-loss of
wetlands. The law regulates draining and filling of
wetlands and, if wetland loss is unavoidable, requires
replacement. It is one of the most comprehensive state
wetland protection laws and serves as a model for
other states. Because local officials generally have a
good grasp of community needs and values, the WCA
gives administrative authority for the act to local
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governments. A city, town, or water management
organization may administer the act in the Twin Cities
metropolitan area. In Greater Minnesota, a county or
city administers the act. These local governments may
delegate the responsibility elsewhere (to the local
SWCD, for example). The Minnesota Board of Water
and Soil Resources (BWSR) oversees the law at the
state level.

Exemptions
Some activities are exempt from WCA. The
majority of these exemptions are agricultural, although
some relate to development, road construction and
forestry. The local governmental unit administering the
act can help determine if a wetland is exempt and may
also issue a Certificate of Exemption to help the
applicant answer any questions about the area's
exempt status.
Avoid, Minimize, Replace
The WCA prohibits draining or filling wetlands
unless applicants can demonstrate that they have
thoroughly considered all possible alternatives to
disturbing a wetland. Applicants must follow the
"avoid, minimize, and replace" sequence provided in
the law.
A VOID: Have options been considered which
would entirely avoid disturbing the wetland? For
example, could a driveway be routed around a
wetland, rather than through it?
MINIMIZE: Have options been considered which
would reduce the impact on the wetland? For
example, could the driveway be routed so only a small
amount of wetland area must be filled, rather than the
entire area?
REPlACE: If there is no reasonable way to avoid
affecting the wetland, and the plan has been reworked
to minimize and reduce the impact on the wetland to
the greatest extent possible, replacement of the
wetland is required for the project to proceed.
Replacement plans will only be considered after the
applicant demonstrates that attempts at minimizing the
impact have been made.
Replacement
If a project is NOT exempt from the WCA, and
avoidance is not possible, the applicant needs to
develop a replacement plan. This plan should be
coordinated with the local government unit
responsible for implementing the WCA. This local
government will also need to ultimately approve the
plan. Depending upon the county and the land use,
wetland replacement may be required at a 2-1 ratio
(two wetland acres restored or created for each acre
lost) or a 1-1 ratio (one wetland acre restored or
created for each acre lost). Wetland replacement may
exceed these minimum ratios if the replacement
44

wetland differs significantly from the disturbed
wetland.
Although project-specific wetland replacement is
generally preferable, wetland banking may be an
option in cases in which project-specific replacement
is not possible. Wetland banking involves buying
wetland "credits" representing previously created or
restored wetlands. The SWCD or the local
governmental unit that administers the WCA provides
information regarding wetland banking options.

Enforcement
The WCA is enforced by DNR conservation
officers, who have the authority to issue cease and
desist orders to stop work on a project, replacement
orders to require replacement of lost wetland area, and
restoration orders requiring that the disturbed wetland
be restored. Violation of an order is a misdemeanor.
Other Regulations
Although the WCA is generally the most comprehensive law regulating wetlands, project sponsors
should be aware of additional regulations and
regulators:
• U.S. Anny Corps of Engineers: Under Section 404
of the Clean Water Act, any activity involving
filling a wetland must be authorized by the U.S.
Army Corps of Engineers (COE). If a Section 404
permit is required, then the applicant must also
obtain a. Section 401 water quality certification
from the Minnesota Pollution Control Agency.
This is intended to ensure that no activity
conducted under a Section 404 permit degrades
water quality. The Section 401 approval will be
obtained simultaneously with the Section 404
permit.
• The Minnesota Department of Natural Resources:
A permit from the Minnesota Department of
Natural Resources (DNR) is necessary for work
in most type three, four, and five wetlands that
are at least 10 acres in unincorporated areas or
2.5 acres in incorporated areas.
• Local governments: In addition to administering
the WCA, individual counties, cities, and
watershed districts may have their own local
ordinances regarding wetlands.
• USDA Natural Resources Conseroatton Serotce
(NRCS): NRCS's role in wetlands is nonregulatory; it has no permit authority. NRCS
does, however, have a powerful tool to
discourage farmers from draining wetlands: the
"Swampbuster" provisions of the federal farm
bill. Under those provisions, anyone who alters a
wetland for agricultural purposes loses eligibility
for any farm programs, including the
Conservation Reserve Program (CRP), price
support programs, federal crap insurance, etc.
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Because of the extent and variety of wetland
regulation, it is a good idea to begin discussions with
the various regulatory bodies in the early planning
stages of a proposed project. It is not realistic to expect
to be able to start the permitting process one week
and begin work on a project the next week. Starting
early also gives you the opportunity to minimize both
the cost and the environmental impact of a project by
planning with nature, rather than around it.

•

Provide truthful, accurate and complete
descriptions of all relevant project components.

WETLAND BANKING

What is wetland banking?
Wetland banking is a system of mitigation, or
replacement of wetland acres and their associated ·
public values lost due to draining, filling or other
disturbance. Wetland banking allows the appropriate
amount and type of wetland acreage to be purchased
from an account holder who has developed a "bank"
of functioning wetland acres restored from previously
drained or filled wetlands or newly created wetlands.
Wetland banking is contrasted with project-specific
replacement where the project sponsor does the
restoration or creation specifically to replace a wetland
that is to be drained or filled.

So What Should Project Sponsors Do?
1. Early in the process, contact your local SWCD,
listed in the blue pages of the phone book.
SWCDs have been designated as the
"clearinghouse" for wetland information. If they
don't have the information you need, you will be
directed to the correct office.
2. Find out if the land you want to alter is a
wetland. Remember, an area can be wetland
even if it doesn't hold standing water. Your
SWCD will help you make this determination or
direct you to someone who can.
3. Fill out a project notification form. You will need
to mail copies of this form to all regulatory
agencies, including the U.S. Army Corps of
Engineers; the Minnesota DNR; the local
government responsible for implementing the
Wetland Conservation Act; and other local
governments with wetland jurisdiction. The
SWCD can provide you with the form and help
you determine where the application must be
sent.
4. The regulatory agencies should respond within
45 days. Even if you do not need a permit, you
should receive an acknowledgment from each
agency; if you do not, contact the agencies
before beginning work. If they have jurisdiction
over the wetland, they will probably request
additional information and you will have to
apply for a permit.

Who controls wetland banking?
Wetland banking must conform to the WCA
requirements. Local Government Units (LGUs) guided by the local Technical Evaluation Panel (TEP)
- control the banking program as they must approve
banking project plans and certify all deposits and
withdrawals. The Minnesota Board of Water and Soil
Resources (BWSR) maintains a record of deposits and
withdrawals and oversees banking operations
statewide. Before banking can be used as a
replacement option, a positive balance of wetland
credits must exist in the bank.

Advice to Project Sponsors
• Begin early! Visit your SWCD and other
regulatory agencies when considering a project.
• Before you purchase property for development,
weigh the environmental impact and financial
cost of disturbing existing wetlands against the
project's benefits.
• If you proceed with a project, consider wetland
location and design your project accordingly.
Design with nature.
• Thoroughly consider, document and justify the
alternatives you have considered to avoid
wetland impacts.
• Consider the concerns of the public and the
project's neighbors and inform them early in the
process.

What are the principles of wetland banking?
• Functional wetlands must result. Expertise in site
selection and construction techniques is
required. Persons who have this knowledge or
experience should be involved in the planning
stages of banking projects. Staff from the soil and
water conservation districts (SWCDs), BWSR, the
DNR, the USF&WS, Corps of Engineers, Natural
Resources Conservation Service (NRCS), and the
Minnesota Department. of Transportation
(MNDOT), may provide some assistance.
Generally, wetland restorations offer the best
opportunities to develop functional wetlands. A
minimum waiting period of 6 months for
restored wetlands and 12 months for created
wetlands is required to allow the wetland
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When is banking an appropriate means of
replacement?
The Wetland Conservation Act (:WCA) rules, and
other state and federal regulations, require that the
applicant for a proposed project makes a good faith
effort to avoid or minimize the draining or filling of the
wetland, and that no feasible and prudent alternative
to draining or filling exists.
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characteristics to become evident. If the wetland
is not deemed to be well on its way toward full
functionality, the LGU!fEP can extend the
waiting period indefinitely.
• Public funds cannot be used to subsidize
wetland replacement for private projects (see
M.S. 103G.2242, Subd. 12). If a local government
unit uses its property, funding, or staff time for
design and monitoring, or their resources to ·
complete a wetland restoration or creation
project and gain wetland banking credits, it must
factor those items into the price it charges for the
sale of wetland credits. This means that when
constructing wetlands for banking on public
land, the value of the land rights and public
contributions to the project need to be factored
into the sale price of the credits. CAUTION: Use
of state and federally controlled land is subject to
the policies and requirements of those agencies.
Before planning a wetland banking project on
these lands, permission must be secured from
the appropriate agency. The sale of wetland
banking credits owned by a LGU is also subject
to the laws pertaining to the authority and
requirements of a LGU selling assets. Consult
with the LGU attorney for advice about
requirements that apply to sale of wetland
banking credits.
• The resulting wetland area and type must exactly
match those credits in the bank. This means that
all wetland size and type determinations (before
and after) should be done conservatively. If
more wetland was restored/ created than
originally determined, amend the banking plan
by following the same procedures and
requirements for proposing a new wetland
banking plan for the area. Credits must not be
assigned (and then bought and sold) where
wetland does not exist. Banking projects must be
recorded as a restriction on the property deed so
that banked wetlands will be maintained in
perpetuity.
What about "cash banking"?
"Cash Banking" is prohibited. Allowing persons
impacting wetlands to pay the LGU now and have the
LGU take care of the replacement later is not
authorized under the WCA Rule. However, there is an
option for LGUs to enter into a contract (or to accept
a cash security or irrevocable bank letter of credit) for
sale of replacement credits - on property controlled or
managed by the LGU. These credits must be planned
for at the time the replacement plan is approved, but
will not be completed until after the wetland draining
or filling occurs. The LGU will be responsible for
wetland replacement, as per the approved replacement plan, under this option. This option is
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recommended only when direct replacement is not
available or when other circumstances (e.g. weather
conditions) prohibit prior replacement This option
will not be necessary if banking credits become
available. If an LGU has a wetland replacement or
banking project underway, this option may be an
acceptable risk for the LGU, especially for public road
projects that are ready for construction.

Are there any limitations to deposits and
withdrawals?
For all projects:
Deposits:
• Restored wetlands are eligible for deposit.
• The local TEP will review banking projects to
ensure that necessary wetland characteristics
have developed before recommending them
eligible for deposit. To ensure that only
functioning wetlands are deposited, an applicant
must wait at least six months before requesting
certification to deposit a restored wetland and
twelve months for a created wetland.
• To encourage smaller deposits, deposits over 10
acres will receive 90 percent credit, unless the
LGU determines that more is appropriate (up to
100 percent).
• A proposal to deposit a wetland in the bank is
subject to the same requirements as a proposal
to directly replace a wetland.
• The wetland restoration/creation must be done
specifically for wetland banking and/or direct
replacement purposes and cannot be subsidized
by other public or private wetland restoration
funds.
• Modification or conversion of non-degraded
wetlands cannot receive banking credit.
Withdrawals:
• The applicant must demonstrate to the LGU a
good faith effort to avoid, minimize, rectify and
reduce wetland loss from draining or filling, and
demonstrate that project-specific replacement is
not available.
For counties with more than 80 percent of their
pre-settlement wetlands remaining:
Deposits:
• Created wetlands are also eligible for deposit
into the bank.
Withdrawals:
• Drained or filled wetlands can be replaced using
banking credits from a wetland restored or
created in the same county or major watershed,
OR, from credits resulting from a wetland
restoration or creation in a county with less than
SO percent of its presettlement wetlands
remaining.
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• Wetlands impacted by public transportation
projects may be replaced statewide using the
bank.
For counties with < 80 % of their pre-settlement
wetlands remaining:
Deposits:
• Created wetlands are also eligible for deposit if
they are constructed by excavation in nonwetlands; OR, they are constructed by
impoundment and are along public or private
drainage ditches or are associated with a
restoration project.
Withdrawals:
• Banking is generally limited to linear-type
transportation or utility projects impacting less
than 5 acres per basin and other projects with
impacts of less than 5 total acres.
• Drained or filled wetlands can only be replaced
using banking credits from a wetland restored or
created in the same county or major watershed;
except,
• Wetlands impacted by public transportation
projects may be replaced statewide using the
bank.

How and when can an LGU or landowner
participate?
A landowner can propose a project to the LG U by
securing a site and developing a wetland banking
plan. Similarly, a LGU can establish banking credits by
sponsoring its own project. The benefits of this option
are: 1.) mitigation for LG U projects such as road
construction will be readily available, 2.) citizens of the
LGU without land or equipment resources will have a
replacement option for unavoidable wetland impacts
caused by their projects, and 3.) the LGU may sell
excess credits to other LGUs or private parties at
negotiated rates.
What steps should be taken to establish a local
wetland banking project?
The WCA Rule contains the requirements for
planning, approving, conducting and monitoring
wetland banking projects. For LG Us or landowners
that wish to begin wetland banking the following steps
should be followed:
1. Inventory potential wetland restoration/creation
sites by county, major watershed, type and
public value benefits. Joint projects among
cooperating LG Us are encouraged.
2. Evaluate wetland acreage, type and watershed
location of the wetland to be banked. Delineate
and type all remnant or adjacent wetland area.
3. Secure property rights (e.g. purchase, permanent
easement) for the project area.
4. Develop construction and maintenance plans for
the project addressing the data items required in
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the WCA Rule. (See the RIM Minnesota Wetland
Restoration Guide (BWSR, 1993) available at Soil
and Water Conservation District offices for site
and
construction
selection,
design
recommendations.)
5. Have the Technical Evaluation Panel (TEP)
review the project. (Inform and involve the TEP
from the beginning).
6. Complete and distribute the banking plan for
public notice and comment.
7. Modify plan if necessary based on public review
and comment.
8. Complete the structural work, grading, and
seeding as per the final plan.
9. Evaluate the construction including a TEP site
inspection.
10. Record the deed restriction using the
standardized form.
11. After the required waiting period and after the
wetland is deemed functional, determine the
resultant wetland type and size and amount of
"New" and "Public Value" wetland credits.
12. Complete the deposit form and send to BWSR to
deposit wetland credits in the state wetland
bank. This last step is also necessary for
"rollover" of credits established during the
interim WCA program. BWSR and DNR must
approve interim credits.
Sample forms are provided in the WCA
Administrative Manual and are available from the LGU
for plan application, approval and monitoring of
wetland banking projects. Contact your LGU, SWCD or
BWSR office for more information.

Future issues to be addressed
1. Quality of wetland banking/replacement
projects.
2. Long term wetland restoration goals (e.g.
distribution of wetlands in the state).
3. Compensation and property rights concerns.
Applicable Statutes and Rules
Minnesota Rules Chapter 8420.
Minnesota
Statutes
103A.201,
103B.3355,
103G.222-103G.2242, 103G.2372.
Minnesota 1993 Session Law- Chapter 175.
Minnesota 1994 Session Law- Chapter 627.
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